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UNICHEM LABORATORIES LTD,

V.
THE WORKMEN
February 24, 1972
JC. A. VAIDIALINGAM, 1. D. Dua anDp G. K. MiTTER, J].]

Industrial Dispute—Dearness Allowance—Depreciation reservey whe-
ther to be deducted from profits—Concerns with foreign collaboration whe-
ther can be compared with purely Indian Companies—Slab system—
Clzssiﬁcation of grades and fixation of wages—Gratuity—Incentive Bonus
Scheme.

The appellant carried on the business of manufacturing and selling
pharmaceutical products in Greater Bombay. In disputes arising between
‘the appellant and the respondents the Industrial Tribunal had to deal with
guestions relating to dearness allowance, classification of grades and fixa-
tion of wages and the incentive bonus scheme as modified by the com-
pany. In appeal against the award of the Tribunal,

HELD :(i) The decisions of this Court in Gramophone Company Ltd.
v. its Workmen and The Indian Link Chain Manufacturers Lid. v. Their
Workmen show that the Tribunal was justified in computing gross profits
without deducting taxation, depreciation and dewelopment rebate. The
latter decision is directly jn point to the effect that provision for depre-
ciation cannoct be deducted. [582E., 585B-C] '

Gramophone Company Lid. v. Its Workmen, [1964] 1 L.L.J. 131
and The Indian Link Chain Manufacturers Ltd. v. Their' Workmen,
119711 2 §.C.R. 759, applied.

Ahmedabad Millowners' Association Etc. v. The Textile Labour Asso-
ciayon, [1966] 1 S.C.R. 382, referred to. - : :

(ii) So long and to the extent that concerns having foreign collabora-
tion are doing business in India and in a pafrticular concerned region: there
is no reason why they should not be taken into account for purposes of
being teated as comparable units, provided that the tests for. such purposes
as laid down by this Court are satisfied. The object of industrial adju-
dication is to secure as far as possible uniformity of service conditions
among industrial units in the same region. If a concern having foreign
-collaboration properly satisfies the. tests of comparability it would be im-
proper to regard such unit as uncomparable merely on the ground' that
it is a concern with foreign collaboration or interest and that the unit with
which it is cought to be compareq is entirely of Indian origin and ml

.. Chemical Industries*and Pharmaceutical Laboratories: Limited (Cipla)
Bombay v. Their Workmen, [19571 LCR. Bombay 1206 and Alembic
Chemical Works Lid. Baroda v. Ity Workmen 119671 1 S.C.R. 652,

Hindustan Antibiotics Led. v. The Workmen and Ors., [1967] 1
S.C.R. 552, relied on. :

' (iiiy On the materials before it the Tribunal was justified in treating
M/S. Burroughs Wellcome & Co. as a unit comparable with the appellant.
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The fact that Burroughs Wellcome employed a lesser labour force did not
deserve much importance because the business performance of the two
companies was equal. Once Burroughs Wellcome Co. was treated as a
comparable unit the wage scales awarded by the Tribunal could not be
considered to be unjustified. [598G-599A-D]

Workmen of New Egerton Woollen Mills v. New Egerton Woollen
Mills ard Ors,, [1969] 11 L.L.J. 782, applied.

(iv) On the facts of the casc it was not possible to disagree with the
view of the Tribunal that the impact of the Drugs (Price Control) Order
will not be such as to affect materiaily the business prospects of the
appellant company. If the Order materially dffects the prosperity of the
appellant’s trade it would be open to it to raise 4 dispute for the reduction
in the wage structure and in case they are able to show that in view
of the Drugs (Price Centrol) Order their financial position has weakened
to such an extent that they cannot bear the burden of the wage structure
fixed by the present award, the matter may have to be examined on its
merits, [598B-C] ‘

- Williamsons (Indic) Private, Ltd, v. Its Workmen, [1962] 1 L.L.J.
302, referred to.

(v) The Tribunal hod acted within its jurisdiction in classifying the
workmen and fixing the seales of pay after fitting them in particular
categories, The objection based on s, 10(4) of the Industrial Disputes
Act. 1947 must be rejected. [S99E-600B]

(vi) When the Tribunal raised in the gratuity scheme the ceiling limit
from 15 months to 174 months according to the pattern obtaining in
Butroughs Wellcome Company there was no question of principke invelved
justifying an objection by the appellant company. [600C-D]

(vit) There were different systems of dearness allowande for the ope-
rators and the clerical and subordinate staff in the appellant company.
That such a different system of dearness allowance for employees working
undet the same employer is not warranted is clear from the decisions of
this Court in the cases of Greaves Cotton & Co. and Bengal Chemical
& Pharmaceutical Works Ltd. Therefore the Tribunal was justified in
devising a uniform scale of dearness allowance applicable to all the em-
polyees of the appeliant, [600E-F]

Gregves Cotton and Co. and Ors. v, Their Workmen, {1964} 5§ S.C.R.
362 and Bengal Chemical & Pharmaceutical Works Lrd. v. Is Workmen,
[1969] 2 S.C.R. 113, relied on. |

_(viii} From the_ date of the settlement in 1966 the cost of living
index had very rapidly gone up by 220 points. At the time when the
demand for revision of wages scales and dearness allowance was made
by the Unions and when the reference order was made by the Govern.
ment, the cost of living index had gone up very high. That cleatly
showed that the workmen had made out a case for revision of wage scales
and dearness allowance. The contention of thé appellant that because
a system of dearness allowance alreadv existed there should be no revision
of the same, could not be accepted. [602C; 601A1

-Workmen of Balmer Lawries and Co, v. Balmer Lawries and Co.,

[1964] 5 S.C.R. 344 and Remingon Rend ] ]
19631 L L1 gy fod Ren 250 m! of India v. Its Workmen,
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{ix) When the slab system of dearness allowance was prevailing in
the industry in the region the Tribunal committed no error in introducing
a similar pattern in the case of the appellant. [603C-Dj

Kamani Metals & Alloys Ltd. v. Their Workmen, 119671 2 S.C.R.
463, referred to.

(x) In regard to the Incentive Bonus Scheme the Tribunal had stated
that the nedessary material for that purpose had not been made available
and as such it had not been possible to devise a scheme calculated to
afford protection to the incentive earning of a workman at the raised base
performanc: index. This Court could do nothing further in this regard
and the result would be that observations made by the Tribunal will have
full effect. [604G-H]

CiviL APPELLATE JURISDICTION : Civil Appeals Nos. 1091
to 1093 of 1971.

Appeals by special leave from the award dated April 15, 1971
of the Industrial Tribunal, Maharashtra, Bombay in References
(IT) Nos. 20 of 1969, 70 of 1970 and 105 of 1969.

V. M. Tarkunde, R. A. Jahagirdar and 1. N. Shroff, for the
appellant (in all the appeals).

K. T. Sule, Janardan Sharma and Indira Jafs:‘néh, for respon-
dent No. 1 (in all the appeals).

Urmila Kapoor and Kamlesh Bansal, for respondent No. 2 (in
all the appeals).

The Judgment of the Court was delivered by

Vaidialingam, J.—These three appeals, by special leave,
arise out of the Award, dated April 15, 1971 of the Indusirial
Tribunal, Maharashtra, Bombay in Reference (I.T. Nos. 20 and
105 of 1969 and 70 of 1970).

The main questions that arise for consideration in these
_appeals relate to the award of Dearness Allowance, Classification
of Grades and Fixation of Wages and a direction given by the
Industrial Tribunal regarding the Incentive Bonus Scheme, as
modified by the Company. There is also a minor point regarding
a particular clause in the Gratuity Scheme as framed by the Tri-
bunal in Reference (LT, No. 20 of 1969). Though there are cer-
tain other matters dealt with in the Award in Reference (I.T.
No. 20 of 1969) they are not the subject of controversy in these
appeals.

We will now state the circumstances under which the Refer-
ences came to be made to the Tribunal.
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The appellant was started as a proprietary concern in the
year 1944 and was later transformed to a public limited Company
and registered as such under the Indian Companies Act, 1962,
From its inception, the Company has been dealing in the business
of manufacturing and selling pharmaceutical products. It had its
factory in Jogeshwari in Greater Bombay. At the time of the
Reference, the Company was employing about 714 workmen, of
whom 558 were operatives and 156 were members of the clerical
and subordinate staff. All these employees were covered by the
demands comprised in all the References. The wage scales of
the workmen had been determined originally in Referemce (I.T.

23 of 1959). The wage scales of the operatives were as

follows :
“Unskiled A . . . Rs, 1+52099_2.23.0.12—2-93
. Unskilled B . 125036 _1-85.0-09_-230
Semi-skilled A . . . 2400 0+12.2:720-18_3 80
Seni-skilled B . . . 1-76-0-11—2 64015339
Skilled .. . 2 -59.2_50 13—2 -R5—0-22__3.95_0-30—.
4257,

The wage-scales of the clerical and subordinate staff were as
follows :

“Junior Chemist . . . Rs. 1201020012260

Manufacturing Assistant . 140—10—220—15—310

Store-kespers .

Store-Assistants . . 180 —-10—-260—-15-350

Stenographers .
Junior Clerk . . . 60—8--90-.10_140—E.B.—15—215.
Intermediate Clerks © . 75—8_-115—12...175—E.B.—15_250.
Seaigr Clerks . . . 115-10—255_15_315—E.B.—20__395.>"

In addition to the basic wages, referred to above, the em-
ployees were getting dearness allowance, which in the case of ope-
ratives was equal to 80% of the revised textile scale of dearness
allowance and in the case of clerical and subordinate staff 100%
of the revised textile scale of dearness allowance.

The nomenclature of the }zrades of the operatives was changed
by a consent award in Reference (I.T. No. 170 of 1961), The
grades and wages as per this award were as follows :

“Unskilled . . . . Rs. 1-25_0-06—1-85—0-09_2-30

Semi-skilled A . . 1-520-02-2-33_0-12.-293

Semi-skilled B . . . 1760-11-2-640-15—3-39

Skilled . . . . 2000-12_2-72_0-18_3-39

Highly Skilled . . . 2 5295—0 13—-2-85.-0-22..-3-95. -WO 30—
4 »

The dearness allowance of the operatives and .c]erical and
subordinate staff underwent a change by the award in Reference

(LT. No. 402 of 1963). Under that award the dearness allowance

H
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of the operatives was increased to 90% of the revised. textile
scale of dearness allowance from January 1, 1964 and to 95%
of the revised textile scale of dearness allowanc: from July 1,
1964. The dearness allowance of the clerical and subordinate

staff was supplemented at different slabs with effect from January
1, 1964 as follows :

“‘Bastc salary upto Rs, 100 . . Operatives’ dearness allowance
plus Rs, 7-50.

Basic salary of Rs, 101 to 200 . . Operatives” dearness allowance

. plus Rs, 15,

Basic salary of Rs. 201 to 300 . . Operatives’ dearness allowance
plus Rs, 22 -50.

Basic salary of over Rs. 300 . . . Qperatives’ dsarness allowance
plus Rs, 25.”

Though the award prescribed to the clerical and subordinate
staff the same rate of dearness allowance of the operatives plus
a fixed amount, as referred to above, the Company continued to
give them dearness allowance equal to 100% of the revised textile
scale of dearnmess allowance. This was also supplemented with
the fixed amount depending upon the slab of the salary.

There was a settlement on June 24, 1966 between the Com-
pany and its employees, in and by which the wages of the opera-
tives and the clerical and subordinate staff underwent a final re-
vision. The wages of the operatives were fixed as follows :

cUnskilld ... Rs. 135010275

Semni-skilled B . L 1:60_012—2-32—0-15._3 67

Semiskilled A . . . 1:80—0-15_2-85_0-204 45

Skilled. . . . . 2:10—0-20—3-10—0-25_5-10

Highly skilled . . . 2.75_.0-20_3-75_0-25_5-00—0 30—
6-50.”

Similarly, the wageg of the clerical and subordinate staff were
as follows :

“Junior Clerk . . . Rs. 75—6—105—10—_155—15—260__E. B.—
17311,

Intermediate Clerk . . 90— 8-—130—12—-19‘0—15—295--.!5 B
18- 34

Sznior Clerk. . . . 125-10—195—-15_270-—-20—390...E. B—
25—440.

Steno and Storekesper . . 180 10—260_15_380_E B...l0—4—
460.”

The above basic scales in respect of all the categories were
again supplemented by dearness allowance as provided for in the
award passed in Reference (I.T. No. 402 of 1963). The Com-
pany had also an Incentive Bonus Scheme, by virtue of which 3
large number of operatives were getting on an average an addi-
tional sum of Rs. 28/- per month. The Company further rev1sed
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from about November 1, 1969 the wage scales of Drivers and
Watchmen as follows :

“Dirivers . Rs. 70_6_1%0_9—145_12_205_1-3. B.—
15-250.
Watchmen . . . 45_4__65_6-95—E. B.—8.135".

The above was the pattern of the wage structure and dearness
allowance for the operatives and the clerical and subordinate staff.

The Unions concerned made a demand for introducing the
following scheme of dearness allowance in re3pect of all the work-

men with immediate effect :

‘Wage slab . . . . Whentheworkingclass Variaticn in the
: cost of living in-  dearmess  allow-
dex figure 1s in ance for every 10

the group of 40]— points rise  or
410, fail,
Upto 100 . . . 100 per cent 5 per cent
Frcm Rs. 101 to 200 . - 50 per cent 2} per cent
From Rs. 201 and above . 25 percent 14 per cent

Minimum dearncss allcwance Rs, 100, Minimum variation Rs. 5.”

They also demanded that the above scheme of dearness allow-
ance was to have retrospective effect from August 1, 1967. In
the same demand the Unions required that the workmen should
be granted one month’s wages for every year of service as gratuity
in case of resignation, dismissal, discharge, death or termination
of service for any reason. By this demand the Unions required
modification of gle then existing pattern of payment of dearness
allowance at 95% of revised textile scale of dearness allowance
to operatives and 100% of revised textile scale of dearness allow-
ance plus Rs. 7.50 to Rs. 25/- paid to the clerical and other staff.
The Company did not agree to the demand and in consequence
by order dated January 14, 1969 the Government of Maharashtra
referred for adjudication to the Industrial Tribunal the demands.
This Reference was registeted as Reference (LT, No. 20 of 1969).

~ The Unions again made a demand for revision of scales of
pay as well as the classification of employees, their grades and
their fitment in the revised scales of pay. As against the then
existing six categories of workmen and their wage scales of the
operatives the Unions demanded new classification and gradation
into eight grades with new wage scales. Similarly, as against the
then existing five grades of the clerical and subordinate staff, the
Unions demanded the creation of six categories with enhanced
wage scales. These demands again were not accepted by the
Company which led to the State Government making a reference
on January 9, 1970, which reference was registered as Reference

(I.T. No. 70 of 1970)..
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The Company some timez in the year 1959 had introduced an
[ncentive Bonus Scheme. This was introduced, according to the
appellant, because of the fact that the workmen were not giving
a substantial production. The basis of the scheme, introduced
by the appeliant, was that if the workmen gave only 30% of the
100% production expected of them, their performance would
be considered zero. On the other hand, if they gave production
above 30% and upto 100%, they would be eligible for payment
of Incentive Bonus which would bz from 31 to 100 points. In
other words, for the 70 points above the first 30 points, the work-
men would get Rs. 50/- .as Incentive Bonus which would work
‘out approximately to about Rs. 71.43 per point. The appellant
desired that the then existing floor limit of 30% ought to be raised
to 75% without varying the quantum of Rs. 50/- that was origi-
nally payable on achievement of 100% production. What was
intended was that the 25 points between 75 -and 100 points were
to be made eligible for payment of Incentive Bonus of Rs. 2/-
for each point.

The Company served a notice of change-on the workmen
under 5. 9A of the Industrial Disputes Act, 1947. As the work-
men protested against this change, this led the Government to
make a Reference to the Industrial Tribnual for adjudication.
This was numbered as Reference, (I.T. No. 105 of 1969).

The appellant resisted the claims made for revision of dearness
allowance and wage scales as well as the modification sought for
in the gratuity scheme. The appellant also wanted the Tribunal
to uphold the notice of change given by it under s. 9A of the
Industrial Disputes Act in respect of the Incentive Bonus Scheme:
In particular the appellant contended that it was.not a comparable
concern with the units referred to by the Unions and that any
modification in 'the scale of dearness allowance and wages would
be beyond its financial capacity. The appellant also relied on
the coming into force of the Drugs (Price Control) Order 1970
with effect from May 16, 1970. According to the appellant the
wages and dearness allowance paid by it to the workmen were
far higher than what were paid by other units in the region. The
Company also referred to the various awards wherein it had been
held that it could not be comparzd with an International Company
having branches in Bombay or with foreign conczrn though incot-
porated in India. The wage scales had been fixed by Settlement
dated June, 24, 1966 and thai nothing has hapnened since the
date of Sattlement to justify a revision of wage scales and dearness
allowance. The appellant further urged before the Tribunal that
the double linking of dearness allowance, as required by the
Unions had naver been adopted for the Pharmaceutical units in
the Bombay region. According to the appellant, the q:vision
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effected regarding the Incentive Bonus Scheme wag justified and
the amount of 2/- offered per point was much more than the pre-
vailing rate of Rs. 71.43p. per point. It also opposed the revision
of the then =xisting gratuity scheme as demanded by the Unions.
According to the appellant the gratuity scheme which was in force
had been introduced by a consent award in 1963.

The appellant filed copies of balance sheets and profit and
loss accounts from 1962-63 to 1969-70 and various other charts
in support of its plea that it will not be able to bear the additional
financial burden that would result if the wage scales and dearncss
allowance are revised as per the demands made by the Unions.

It will be seen from the facts mentioned above that thz main
controversy between the parties related to the revision of wage
structure and dearness allowance. As the demands of the work-
men related to regrouping in different grades, the operatives and
the clerical and subordinate staff and as tWis involved a very
radical change in the existing pattern of grades, the Tribunal
felt that the opinion of an expert should be obtained on the ad-
visibility of the reclassification. In this regard both the Unions
and the appellant filed a joint application on December 22, 1970
requesting the Tribunal to appoint St1 N, L. Gadkari, retired
Chief Inspector of Factories, Maharashira State as an assessor.
They also prayed that the points mentioned in the application be
referred for the opinion of the assessor. The Assessor submitted
his report on February 22, 1971, in which he recommended the
continuance of the then existing grades.

The Unions, while demurring to the report of the Assessor,
requested the Tribunal, by their application dated March 25, 1971
to fix for the then =xisting five grades the following wage scales :

“Unskifled . . . . Rs, 85812510225

Sami-skilled B . . . 100— 1015012210 _15_285.
Semi-skilled A . . . 120—-12-.180—15—-255_18—_345,
Skilled . . . . 140 —15—215..-18_305.... 20 405,
Highly skilled . . - 225.-25—350—30—500...35—675.”

The appellant, when the Reference came up for hearing, raised
an objection to the selection of wage scale by the Unions for
the existing grades of the operatives on the ground that such a
selection was not permissible, being contrary to the provisions of
5.10(4) of the Tndustrial Disputes Act. The Unions, ultimately,
made it clear to the Tribunal that their demand for revision of .
wage scales of the existing five grades of operatwcs is to be as
follows -

“Unskilled . . . . Rs. 605857155,
Semi-skillet B . . . 70—6—100—8_.-180.
Semi-skilled A . . . 858 12510225,
Skilled . . . . 00 —10—150—12_-210_—15_285.

Highly skilled . . . 120.-12-180-15.-255 18345
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It is on'the basis of this claim that the question of revisiom
has been dealt with by the Tribunal.

Regarding the financral incapacity pleaded by the appellant,.
the Tribuna] after an analysis of the balance sheets and profit and
loss accounts, held that the average net profit of the Company
during the years 1965-66 to 1969-70 works out to about
Rs. 1384691/-, It is also of the view that the apprehensjons of
the appellant regarding the possible impact of the Drugs (Price
Control) Order, 1970 are not justified. It is the view of the Tii-
bunal that in spite of the price freeze effected in 1963, the appel-
lant has been doing very good ‘business from 1962-63 to 1969-70.
Ultlmately, the Tribunal found that the financial condition of the
appellant is quite sound.

Regarding the comparable concerns in the region, the Unions
referred to as'many as twenty units. One of the units relied on
as comparable with the appellant was M/s. Burroughs Wellcome
& Co. (Indig) Private Ltd., Bombay.

The appellant opposed its being compared with the concerns
relied on by the Unions on the ground that those units were either
foreign concerns doing business in India or Indian units working
in collaboration with foreign concerns. The appellant in- turn
relied on several other concerns as being comparable with it. The
appellant very strongly relied on certain previous awards in sup-
port of its contention that it has bezn held in those awards that
the appellant cannot be compared with foreign concerns or with
the congerns working in collaboration with foreign concerns.

The Tribunal, after a consideration of the materials placed
before i, in this regard, ultimately, held that M/s. Burroughs
We]!mme & Co. (India) Private Ltd., was a unit whih could
be considered as a comparable concern with the aopellant. The
Tribunal having regard to the grades and scales of pay obtaining
in M/s. Burroughs Wellcome & Co. {India) Private Ltd., held
that the wage scales for the five grades for the operatives of the
appellant should be as follows :

*“Unskilled | . . . Rs. 423714112

Semi-skilled B . . . 47350824122
Semi-skilled A . . . 50-.4—90_—5-50_134

Skilled . . . . 55—5-50—110—6-50—135 -50
Righ skilled g . . 72714281829 50-220."

The Tribunal fixed the following grades and scales of pay for
the clerical and subordinate staff :

“Juninr Clerks and Laboratory
Assistants . . . Rs. 855'5 -50—145.10—_195—12—25¢_ 17 ..

Tntermediate Clerks . . 120_10—200—12—260—15—335. 8.
‘ 153 ‘
Senior Clerks . . . 1851530520365~ 25_ 465"
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The Tribunal did not accept the large demand made by the
Unions for a general adjustment in increments of the employees.
Nevertheless, in view of the revision of the scales of wages, it gave
certain directions so that the employees may be fitted in the ap-
propriate revised wage scales.

The parties very hotly contested the question of dearness al-
lowance as well as the pattern to be adopted. As there were diffe-
rent systems of dearness allowance for the operatives and the
clerical and subordinate staff, the Unions desired that 'a common
scheme of dearm:ss allowance on a slab system should be adopted.
The Tribunal having regard to the dacisions of this Court in
Greaves Cotton and Co, and others v. Their Workmen('} and
Bengal Chemical & Pharmaceutical Works Ltd. v. Its Work-
men(*) held that there was no justification for having two systems
of dearness allowance—one for the operatives and the other for
the members of the clerical and subordinate staff. Accordingly,
the Tribunal held that all the employees should get the same dear-
ness allowance irrespective,of the fact whether they were operatives
-or members of the clerical and subordinate staff.

As the . gearness allowance has to be fixed on indusicy-cum-
region basis, the Tribunal examined the system of dearness al-
lowance followed in the region by the industries belonging to the
pharmaceutical units. The Unions had submitted statements
Exs. DU-1 and MU.-1 containing a list of pharmaceutical units,
in support of their contention that such units were adopting a slab
system of dearmzss allowance. The Company, on the other hand,
referred to certain awards of the Industrial Tribunals in support of
its stand that slab system of dearness allowance is not considered
as an appropriate mode of providing neutralisation. The Unions
also relied on certain awards. wherzin the slab system of dearness
allowance had been introduced by the Industrial Tribunals. Though
the Tribunal had held that most of the units referred to in Exs.
DU-1 and MU-1, cannot be considered for the purpose of being
treated as units comparabbz with the appellant, nevertheless it heid
that the practice adopted by those units regarding tthe grant of
dearness allowance can be taken into account as providing a guids
regarding the system of d=arness allowance adopted in the region.
On this basis the Tribunal -accepted the statements in Exs. DU-1
and MU-1 and held that the slab system of dearness allowance was
prevalent in a large number of units belonging to pharmaceutical
industry. In this view, the Tribunal further held that slab system
of dearnuss allowance can be adopted, if the financial burden
consequent on the adoption of the said system, can be safely
borne by the Company.

(1) [1964) 5 S.CR, 352. (2) [1969] 3 S.CR. 113,
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The Tribunal then proceeded to consider the system obtaining
in Burrough Wellcome Company regardmg the payment of dear-
ness allowance. The system in the said Company, which was

common for operatives as well as the clerical and subordinate
staff, ‘was as follows :

Basic Salary Dearness allowance per  Variation for

month at the Bom- points.
bay working class

cost of livig mdex
491500,

Rs. 1100 . . . . 150 per cent

5 per cent
Rs. 101200

150 per cent on the 1st 24 per cent
Rs. 100.

74 pzar cent on the
balance.

150 per ¢2at on the  1st 1} per cent.
Rs. 100.

724 per cent on the 2nd
Rs, 100, and

363 per cent on the
balance.

Rs, 201--300

Minimum Dearness allowance
Rs. 101,

Rs. 4

In the said Company the above scale of dearness allowance
was however limited only to employees drawing a basic salary
upto Rs. 300/- per month. The appellant accepted before the
Tribunal that the scheme of dearness allowance . obtaining ‘in
Burroughs Wellcome Company would cast a lesser financial bur-
den than the scale of dearness allowance as- demanded by the
Unions. In fact, the Company had filed two charts Exs. C-12
and C-13, showing the burden which it will have to bear if the
scheme of dearness allowance as demanded by the Unions was
introduced. The Company had worked out the demands in
different ways and that is why it filed two statements. According
to the appellant the additional fmancial burden will be about

5. 878125.00 as per Ex. C-12 and Rs. 1252693.00 as per Ex.
C-I3 The Tribunal is of the view that under Ex. C- 13 the
Company had taken into account a sum of Rs. 186293.00 payablr‘
to some members of the staff drawing a salary of over Rs. 200/-
per month and amongst whom were also included 52 chemists.
According to the Tribunal the 52 chemists are not covered by the
Reference and thereforz the burden will have to be calculated
only in respect of the workmen covered by the Reference and to
whom dearness allowance is being fixed. On calculation the Tri-
bunal found that about a lakh of rupees payable to 52 chemists
and included in Ex. C-13 by the appellant will have to be deduct-
ed from Rs. 1252693.00 Accordingly, it held that as per the
calculation of the appellant under Ex. C-13, leaving out the 52
chemists, the total burden will only be Rs. 1152693.00. Taking
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into account the tax relief that the Company will get, the Tribunal
ultimately held that the additional financial burden that tl}e ap-
pellant will have to bear will only be Rs. 555000,00. As it had
already held that the average annual gross-profits of the Company
are over Rs. 40,00,000.00, the Tribunal held that the Company
can easily bear this additional burden. The Tribunal is furither
of the view that though the financial impact of the Drugs (Price
Control) Order, on the business activities of the Company has
had to be seen, the impact will not be such as to make the appd-
lant’s financial position difficult. For all thes: reasons, the'Tn-
bunal fixed for the operatives and the clerical and subordinate
staff of the appellant dearness allowance on a system prevalent in
Burroughs Wellcome Company. The system of dearness allow-
ance fixed by-the Tribunal is as follows :
Basic salary . . . Dearnessallowance per  Variation
month at the Bom-

bay working class
cost of living index

521530,
Rs. 1—100 . . . 150 per cent 5 per cent
Rs. 101200 . . . 150 per cent on the 2} per cent
1st Rs. 100. '
723 per cent on the
balance,
Rs. 201—300 . . . 150 per cent on the 1 per cent.
. 15t 100
Rs. 72 percentonthe
2nd Rs. 100
363 per cent, on the
balance.
Minimum dearness allow-
ance Rs. 101 . . . Rs. 4.

The Tribunal has further directed that dearness allowance in
accordance with the above scheme will be payable only to em-
ployees drawing a basic salary upto Rs. 300/- per month.

It will be seen that the Tribunal while adopting the scale of
dearness allowance obtaining in Burroughs Wellcome Company,
has made a departure in fixing the scale of d:arness allowance
on the basis of the Bombay Working Class Cost of Living Index
521 to 530. The dearness allowance scheme obtaining in Buz-
roughs Wellcome Company was on the Bombay Working Class
Cost of Living Index 491 to 500. The different cost of living
index was adopted by the Tribunal in view of the fact that the ap-
pellant was paying incentive wages to its operatives and with a
view to lessen the financial burden on the Company.

) Another feature of the scheme adopted by the Tribunal is that
# puts a ceiling on the employbes drawing basic wages upto
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Rs. 300/- per month alone being eligible for dearness allowance,
whereas under the practice originally obtaining in the Company
there was no such limit. The Tribunal held that the revised wage
scales and dearness allowance would be effective from October
1, 1969 and directed the Company to pay the arrears within three
months from the dats of the Award becoming enforceable. At
this stage it may be mentioned that the appellant is not challznging
this direction regarding the date from which the wage scales and
dearness allowance are to take effect, though jt vary vehemently
attacks the fixation of the scale of revised wage scales and dear-
ness allowance by ithe Tribunal.

Regarding pratuity, the Company had already a scheme which
had been introduced under the Settlement Award in Reference
(IT) No. 141 of 1962. It is not nivessary to set out the scheme
that was prevalent in the Company because the only objection
of the appellant to the revised scheme evolved by the Tribunal
is in respect of raising the ceiling from 15 months to 174 months.
The demand in this repard by the Unions was that the ceiling
should be raised from 15 months basic wages to 20 months basic
wages. However, the Tribunal did not accept the claim of the
Unions in toto. On the other hand, it adopted the practice ob-
taining in the Burroughs Wellcome Company and accordingly
fixed the ceiling at 174 months basic wages.

Regarding the notice of change issued to the workmen by the
appellant under 5.9A of the Industrial Disputes Act proposing to
alter the existing floor limit of 30% to 75% in the Inceniive
Bonus Scheme, the Tribunal on the joint application of the parties

_dated April 10, 1970 appointed on April-28, 1970 Sri B. Tulpule,
as Assessor to examine the question of revising the existing scheme
of Incentive Bonus. The Assessor submitted his report on August
27, 1970 making the following recommendations :

“(1) The base performance index for all gections/ in
the Company’s factory should be revised and
raised to 60 per cent.

(2) Consequent upon the revision of the basz index
as above, an amount of Rs. 1.00 per day should
be added to the basic wages of the workers, this
addition being independent of any other revision
of the wage structure that the Tribunal may de-

cide upon.

(3) The revised rates of incentive should continue
beyond 100 per cent performance.”

Though the Unions generally acceptsd the recommendations,
the appellant was opposed, particularly to the second and third
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recommendations. The Tribunal, after a consideration of the
obiection, is of the view that recommendations Nos. 2 and 3 were
_beyond. the scope of the terms of reference made to him. There-
fore, those two recommendations were negatived, Regarding
the first recommendation, it is stated by the Tribunal that the
Unicns accepted the same and that the Company also was not
opposed to that suggestion made by the Assessor régarding. the
raising of the base performance index to 60%. In dealing with
this aspect the Assessor in his report had stated as follows :

“If the base index of any incentive scheme is raised
from X to Y, the workers will stop getting the incentive -
earnings which they used to get for the performance
range from X to Y. This is also the main anxiety ex-
pressed by both the Unions in the present case. At the
outset I asked the management whether the implication
of their proposed change was such a reduction in the
workers’ total pay packet, at any given level of perfor-
mance. The management categorically assured mie that
that is not their intention. Their purpose in proposing
the change is stated by them to induce workers to raise
their performance above the prevailing level.”

The Tribunal in its Award had stated that the matters men-
tioned in the above paragraph including the assurance statgd to
have been’ given by the appellant were not- denied. Therefcre,
the Tribunal, in view of the common measure of agreement bet-
ween both the parties regarding the first recommendation is of the
view that/if the pay packet of the workman is to be protected at
the wage raise base index performance of 60%, some scheme
may have to be worked out. But as the necessary materials for
the purpose of evolving a scheme were not available, the Tribunal
has thrown out a suggestion that the said question should be dealt
with by the appellant in consultation with the Unions and frame
a scheme by common consent, if possible. Accordingly, the Tri-
bunal left the matter to the parties to deal with the matter with
.the observation that if it is found that no scheme could be framed
by consent, the Unions will be free to raise any dispute that may
be available to them in that regard.

We have exhaustively referred to the questions referred to the
Tribunal as well as the decision of the Tribunal on those points.
In these appeals, as mentioned earlier, the controversy relate to :
{1) Scale of Dearness Allowance:; (2) Fixation of Wage Scales,
Classification and Grades; (3) Raising of the ceiling to 17+
months basic wages in the gratuity scheme; and (4) the direction
given by the Tribunal regarding the Incentive Bonus Scheme.
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As the main points in great controversy between the parties
before us relate to the pattern of dearness allowance and the
classification and grades of employees and the fixation of the re-

vised wage scales, we will take up- for conmdcrat;on thosc
matters.

The very . ﬁrs't objection of Mr Tarkunde learned counsel
for the appellant is regarding the manner of ascertajning ’ gross-
profits when revising the wage scales and awarding dearness
allowance. We have already pointed out that the Tribunal has
proceeded on the basis that the average annual gross-profits of -
the Company are over Rs. 40,00,000,00. The appeliant had
submitted balance sheets -and proﬁt and loss dccounts for the year
1962-63 10 1969-70. It is enough to refer to the particulars that
could be gathered for the five preceding years, namely, 1963-vo
to 1969-70. For those years the figures are as follows :

Particulars 1965-66  1966-67  1967-68 . 1968-69 196970
Paid-up capital . . 4500000 4500000 4500000 5400000 5400000
Reserves.and Surplus . . 2152186 2925376 4421515 4785697 5714988
Sales . . 'L 21997640 23866647 30359380 32994456 37152031
Depreciation . . 544919 555035 © 784824 1111775 916719
Development rebate . 97242 - 68266 105840 110858 144511
Provision for taxation . 1915000 1590300 1850500 1698500 1639000
NetBlock . <. AGDIS66 4905509 5458212 5745997 7375386
Net Profit . . . 954591 1443489 1597094 1604501 1323779

From the above statement it will be seen that the average net
profits work out to Rs. 1384691.00 The net profits have be:
arrived at, by the Company after deducting taxation, depreciation
and development rebate, It is on the basis of the net profits so
arrived at that the appellant appears to have urged before thie
Tribunal that the wage scales and dearness allowance are to be
fixed. The Tribunal rejected this contention. On the other hand.
the Tribunal has held that when cons1denng a revision of wage
structure what is to be taken.into account is not the net profits
but gross profits without any deductions having been made for taxa-
tion, depreciation and development rebate. It is -on that basis
that the Tribunal held that the average gross-profits of the Com-
pany exceed Rs. 40,00,000.00.

The gross-profits without deducting taxation, depreciation

and development rebate for the years 1965-66 to 1969-70 wilt'be
approximately as follows : .

“Year o : Gross-profits
Rs.
“1965-66 - . . . T . 3511782 -
196667 . . . . . ... 365109
1967-68 . . . . . . 4337698
196869 .. . L e e oo 4525134 - -

1969-70 N £ YY"
%—L1031 Sun.CI/72
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From the above it will be seen that the figure of Rs.
40,00,000.00 arrived at by the Tribunal as average annual gross-

profits appears to be prima facie correct.

Mr. Tarkunde, lzarned counsel for the appellant found con-
siderable difficulty in challenging the view of the Tribunal thut
gross-profits are to be arrived at without decucting taxation and
development rebate. He rather strenuously urged that there is
absolutely no warrant for arriving at gross-profits without deduct-
ing depreciation.

On the other hand, Mr. K. T. Sule, learned counsel for the
respondent No. 1, whose contentions have been adopted by Mrs.
Urmila Kapoor, learned counsel for the second respondent, point-
ed out that the approach made by the Tribunal is correct and is
also supported by the decisions of this Court.

Mr. Tarkunde referred us to sections 205 and 211 of the
Companies Act, 1956, as well as Part I, Schedule VI therein.
We do not think it necessary to refer to those provisions as, in our
opinion, they have no relevance or bearing when considering i
revision of wages and award of dearness allowance under indus-
trial adjudication. Those provisions are intended for a totally
different purpose.

- We wiil presently show, by reference to the decisions of this
Court that the Tribunal was justified in computing gross-protits
without deducting taxation, depreciation and development rebate.
In view of the decisions, to which we will immediately refer to.
Mr. Tarkunde was prepared to accept the position that, at any
rate, taxation and development rabate cannot be deducted, but
ke still maintained that depreciation has to be deducted.

In Gramophone Company Ltd, v. Its Workmen('), this Court,
in dealing with a gratuity scheme, had to consider the principles
applicable for ascertaining the financial capacity of an employer.
[n that decision the employer contended that before the real profit
for each year can be arrived at, the provisions made for taxation
and for development reserves should be deducted. On this basis,
it was further contended that if these deductions sre made, there
will mot be any profit left which will enable the Company con-
cerned to frame a gratuity scheme. This claim for deducting taxa-
tion and development rebate reserves was negatived by this Court

~as follows

“When an industrial tribunal is considering the ques-
tion of wage structure and gratuity which in our opinion
stands more or less on the same footing as wage-struc-

(1) {19641 2 LLY. 131.

B
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ture, it has to look at the profits made without considering
provision for taxation in the shape of income-tax and
for reserves. The provision for income-tax and for
reserves must in our opinion take second place as com-
pared to provision for wage structure and gratuity, which
stands on the same footing as provident fund which is
also a retiral benefit,”

It was further observed that if an industry is in a stable condi-
tion and the burden of provident fund and gratuity does not result
in’loss to the employer, that burden will have to be borne by the
employer, like the burden of wage-structure in the interest of socia)
justice. It was finally held that the contention on behalf of the
Company therein that provision for taxation and provision for
reserves should take precedence over provision for gratuity cannot
be accepted.

From the above decision it is clear that : (1) Fixation of wage-
structure stands more or less on the same footing as framing of a
gratuity scheme and the principles applicable for ascertaining the
profits are the same : (2) Provision for taxation and provision for
reserves cannot take precedence over for gratuity and fixation of
wages; and (3} The provision for income-tax and for reserves must

take second place as compared to provision for wage-structure and
gratuity.

The above decision categorically rules out any deduction of
taxation. It also excludes from deduction all provision for reserves
which will take in depreciation reserve also,

‘But, Mr. Tarkunde contended that the above decision is an
authority for the proposition that the only two items that could be
deducteg -are provision for taxation and provision for development
rebate reserve. If so, the counse] urges that the deduction of
depreciation reserve as claimed by the appellant is justified and
that the Tribunal erred in declining that jtem to be deducted.

. We are not inclined to accept this contention of Mr. Tarkunde.
The above decision is, in our opinion, an authority for the proposi-
tion that the provision for taxation and provision for reserves, which

- expression will take in depreciation reserve also, cannot be deducted

for the purpose of computing the profits. At any rate the said
decision had no occasion to consider whether depreciation reserve
can be deducted or not. We have already pointed out that the
only claim made by the appellant therein was for deducting provi-
sion for taxation and for development rebate reserve and that claim
was rejected. Therefore, looked at from any point of view, the
above decision is certamly not in favour of the contention of Mr.
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Tuarkunde that depreciation reserve has io be deducted - before
arriving at profits.

In The Indign Link Chain Manuj’actm‘ers Ltd. v. Their Work-

men(!), this Court had occasion to consider the principles appli- -

cable to ascertain the financial capacity of a company in fixing wage
scales and dearness allowance and framing of a gratuity scheme.
The principle applicable was stated as follows :

“It is pertinent to notice that gratuity and wages in
industrial adjudication are placed on the same footmg
and have priority over Income-tax and other reserves,
as such in considering the financial soundness of an

- undertaking for the purposes of introduction of a gratuity
scheme the profits that must be taken into account are
those computed prior to the deduction of depreciation
and other reserves.”

The decision in Gramophone Company v. Its Workmen(*)
was quoted with approval in this decision. The Company in that

case had calculated profits after deducting depreciation. This .

method was deprecated by this Court as foliows :

“All these profits jt may be mentioned are computed -
after deducting depreciation and this should be taken into
account in considering the desirability of formulating a2
gratuity scheme for the Appellant.”

In the end the provision made for depreciation and which had
been deducted by the Company for calculatlon of profits was added
tack.

From the above decision it is clear that profits are to be com-
puled prior to the deduction of dupreciation and other reserves.
The said decision directly holds that provision for depreciation and
other reserves cannot be deducted in computing profits to be ascer-
tained for framing a gratuity scheme. This decision again reiterates
the legal position that gratuity and wages in industrial adjudication
and placed on the same footing and have priority over Income-tax
and other reserves. In fact, as pointed out by us earlier, provision

made for depreciation and which had been deducted by the Com-

pany for arriving at profits was added back by this Court.

Mr. Tarkunde urged that this Court in The Fadian Link Chain
Manufacturers Ltd. v, Their Wo;Lmen( } has misunderstood and
misinterpreted the earlier decision in Gramophone Company Lid.
v. Ity Workmen(*®). Accordiny to the counsel the error committed
by this Court was on proceedmg on the basis that the decision in

i) [l971] 2s5.CC. 759 (2) [1964] 2 L.LJ. 131

H
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Gramophone Company Ltd, v. Its Workmen(') has laid down that
depreciation reserve should not be deducted in computing the profits
available for framing a gratuity scheme or when fixing a wage
scale,

We have no hesitation in rejecting this contention of Mr, Tar-
Lkunde. We have already expressed our views regarding the scope
of the decision in Gramophone Company. Ltd. v. Its Workmen(')
and no error has been committed by this Court in The Indian Link
Chain Manufacturers Ltd. v. Their Workmen( ). On the other
hand, the latter decision is directly in point to the effect that provi-
sion for depreciation cannot be deducted.

We may also refer to the observation of this Court in  A/me-
dabad Millowners’ Association Etc, v. The Textile Labour Asso-
ciation(*y that . ... ... it is the figure of gross-profit which is
more important, because it is not disputed that wages payable to
the employees are dﬁrst charge. and alt other liabilities take their
place after the wages.’

Mr. Tarkunde referred us to the statements contained in ceitain
leading text books on principles of Accounting, Book Keeping and
Accounts and Accountancy regarding the nature of depreciation
reserve. In “Principles of Avditing by F. R. M. De Paula, 8th
Edition,” it is stated that the main object of providing for depre-
ciation of wasting assets is to keep the original capital intact.
In “Balance Sheets, how to read and understand them, by Philtip
Tovey,3rd Edition” the distinction between a “Reserve” and
“Depreciation” has been stated. The author says that depreciistion
should tie written of before arriving at the year’s profit and that
reserve is built up by setting aside portions of the profits itself. The
author proceeds to state that depreciation represents the estimated
wear and tear which will ultimately reduce the property and plant
to scrap value. In “Book-Keeping and Accounts” by Cropper,
Morr’s and Fison, 19th Edition, when dealing with the Trial
Balance. Trading and Profit and Loss Accouats, it js mentioned

that depreciation is the term employed by the Accountants to indi-

cate the gradual deterioration both in the value and the usefulness

of those assets which, by reason of their nature and uses, steadily
decline in value,

Again in “Accountancy” by William Pickles, 3rd Edition the
author has defined “Depreciation™ as the permanent and continuing
diminution in the quality, quantity or value of an asset. It is
further stated that the provision for depreciation does mot depend
upon what the business can afford. as the dekit therefor iz an

(1) 11964] 2 L.L.J13L, (1 [1971] 28.C.C. 759,
(3) {1966) 1 S.C.R. 382.
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essential one, constituting not an appropriation of, but a charge
against, profits for the period in question, '

Based upon the above statements contained in the text books.
referred to above, Mr. Tarkunde urged that the principle in
Accountancy is that depreciation must be deducted before ascer-
taining the profits.

In our opinion, the above statements may have considerable
bearing in the preparation of profit and loss accounts having due
regard to the provisions of the Companies Act and Mercantile
usage; but they have no bearing on the question of fixation of wage
structure and deamess allowance in an industrial adjudication.

_ _Fron} wh.a; is stated above, it follows that the Tribunal was
justified in arriving at gross-profits without deducting the provision
for Depreciation,  As already mentioned by us, Mr. Tarkunde has
accepted that the Tribunal was justified in not deducting the provi-
sion made for taxation and development rebate. The resuit

is that the average gross-profits of the appellant being abour

Rs, 40,00,000.00, as held by the Tribunal, is correct,

In the fixation of wages and dearness allowance the legal posi-
tion is well-established that it has to be done on an industry-cum-
region basis having due regard to the financial capacity of the unit
under consideration—vide Express Newspapeds (Private) Ltd..
and Another v. The Union ¢f India and others(*), Greaves Cotton
and Co. and others v, Their Workmen(*), and Bengal Chemical &
Pharmaceutical Works Lid. v, Its Workmen(®).

It has been further stated in Greaves Corton artd Co. and others
v. Their Workmen(?) as follows :

“The principle therefore which emerges from these
two decisions is that it applying the industry-cum-region
formula for fixing wage scales the Tribunal should lay
stress on the industry part of the formula if there are a
large number of concerns in the same region carrying
on the same industry; in such a case in order that produc-
tion cost may not be unequal and there may be equal
competition, wages should generally be fixed on the basis
of the comparable industries, namely, industries of the
same kind. But where the number of industries of the
same kind in a particular region is small it is the region
part of the industry-cum-region formula which assumes
importance. . ...... ¥

(13 [1959]S.C.R. 12, (2) [19641 SS.CR. 3A2
’ (3) [1969] 25.C.R. 113

A
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It has been further emphasised in Ahmedabad Millowners’
Association etc. v, The Textile Labour Association(') that indus-
trial adjudication should always take into account, when revising
the wage structure and granting dearness allowance, the problem
of the additional burden to be imposed on the employer and ascer-
tain whether the employer can reasonably be called upon to bear
such burden. The principles to be borne in mind have been stated
in the said decision as follows :

“It is a long-range plan; and so, in dealing with this
problem, the financial position of the employer must be
carefully examined. What has been the progress of the
industry in question; what are the prospects of the
industry in future; has the industry been making profits;
and if yes. what is the extent of profits; what is the nature
of demand which the industry expects to secure; what
would be the extent of the burden and its gradual increase
which the employer may have to face ? These and similar
other considerations have to be carefully weighed before
a proper wage structure can be reasonably constructed
by industrial adjndication........ 7

As pointed cut In Greaves Cotton and Co. and cthers v. Their
Warkmen(*), one of the principles to be adopted in fixing wages
i#nd dearness allowance is that the Tribunal should take into acconnt
the wage scale and dearness allowance prevailing in comparable
concerns carrying on the same industry in the region. The factors
which have to be taken into account for ascertaining comparabic
concerns have also been laid down by this Court.

In Workmen of Balmer Lawrie and Co, v. Bulmer Lawrie and
Co.(*) those principles have been stated as follows :

“Besides, it is necessary to emphasise that in dealing
with the comparable character of industrial undertakings,
industrial adjudication does not usually rely on oral evid-
ence alone. This question is considered in the light of
material fact and circumstances which are generally
proved by documentary evidence. What is the total"
capital invested by the concern, what is the extent of its
business, what is the order of the profits made by the
concern, what are the dividends paid. how many em-

- ployees are employed by the concern, what is its standing
in the industry to which it bejongs, these and other matters
have to be examined by industrial adjudication in deter-
mining the question as to whether one concern is com-
parabie with another in the matter of fixing wages. Now.,

(1 [1966] 18.C.R, 382 (2) (1964] 55.CR. 362,
(3) [1964] 5 5.CR, 344,
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it -is obvious that these questions -cannot ' be decided
merely on the interested .testimony either of the work-
men, or of the employer and his witnesses.”

In Workmen of New Egerton Woollen Mills v. New:Egerion
Woollen Mills and others('), the above principles have again been
refterated.

From the decisions, referred to above, it follows that two prin-
cipal factors which must weigh while fixing or revising wage scales
and grades are : (1) How the wages prevailing in the establishment
in question compare with those given to the workmen of similar
grade and scale by similar establishments in the same industry or
in their absence in similar establishments in other industries in
the region; and (2) What wage scales the establishment in question
can pay without any undue strain on its financial resources. The
same principles substantially apply when ﬁxmg or revising the
dearness allowance,

_ The question is whether the Tribunal has adopted the above
principles when revising the wage scales and dearness allowance
in the case of the appellant.

The Unions had relied on as many as twentyone comnoerns
located in the region of Greater Bombay -and belonging to the same
pharmaceutical units: of industry as units comparable with the
appellant.

The appellant opposed its. being compared with those concerns
on the groynd that the units relied on by the Unions were compa-
nies having foreign collaborations or connections, and as such
possessing several advantages. The appellant in turn relied on
several concerns in the region as comparable units.

Before we refer to the concerns relied or by the Unions and
the appellant as comparable concerns, it is necessary to deal with
an objection: raised by Mr. Tarkunde that no foreign unit doing
business in India or no unit in India doing business in collaboration
with a foreign concern, can ever bie considered for purposes of
comparison. According to the appellant such concerns have dis-
tinct advantages of international research facilities, reputation in
business which enables such concerns to market their products more
easily and thus enable them to pay higher Wages to their employees.
In view of the special technical facilities, that may be- available to

them, their output will be far higher though. the number of emplo--

yees will be much less, and as such they will be able to pay to their
lesser mumber of empIOyees higher wages. In' this = connection
Mr. Tarkunde relied on certain awards of the Industrial Tribunal

(1) 19691 2 L.L. J. 782,

H
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wherein it is held that the companies having foreign collaboration
though in the same region and in the same industry, cannot b
considered for the purposes of comparison with parely local units.

On the other hand Mr. Sule, has opposed the above position
and urged that the question as to who is the employer, is absolutels
immaterial so long as the tests for the purposes of comparab:lm
as laid down by this Court, are satisfied and the capacity to beu;
the financial burden is established. We will deal with aspects in
the first instance.

1t must be stated at the outset that the Unions placed reliunce
on certain information contained in the prospectus of the Compan:
and certain statements contained in the book “Indian Pharma.
ceutical Industry” published in 1963 and 1969, to show that the
appeliant concern is also one which has foreign collaboration and
as such it is to be ranked as a concern with foreign attachment.
has recorded a finding in favour of the appeltant that it is not o
unit having foreign collaboration. Therefore. this finding is in
favour of the appellant.

The question that now arises for consideration is whether in Jaw
there is any objection or prohibition in an industrial tribunal, when
dealing with comparable units in a region from taking into account
concerns having foreign collaboration. 1t is no doubt true that
some of the concerns relied on by the Unions are concerns working
in collaboration with foreign firms.

In Chemical Industries and Pharmacewsical Laboratorics
Limited {Cipla) Bombay v. Their Workmen(1), it was held by the
Industrial Tribuna] that the Cipla cannot be compared to Glaxo
Laboratories, Raptakos Brett and other pharmaceuntical concern-
which are either subsidiaries of foreign concerns or are closely
linked with them, It was further held that if any comparison couid
be made, it can only bie with concerns like Kemp & Company.
Sandu Pharmaceutical, Fair Deal Corporation, Edison Continent:!
Laboratories. Bengal Chemicals and such other indigenou.
concerns.

Apgain in Alembic Chemical Works Ltd. Baroda v, Its Work-
men(*), the Tribunal held that Alembic cannot be compared to
concerns like the Glaxo Laboratories and others who have associa-
tions in different degrees and forms with certain foreign concern-
of international repute.

On this reasoning the Tribunal relied more on the scales of
wages prevailing in concerns like the Jhandu Pharmaceutical, Cipla,
Kemp & Co., and such similar concerns although it held that

(D) [1957] 1.C.R. Bombay, 1206. (2)1958] I.C.R. Bambay, 1305.
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Alembic is a much bigger concern than ‘the said units. It must
be stated that in both these awards, concerns with foreign collabo-
ration have been eliminated from consideration on the. ground that
they cannot be regarded as comparable concerns,and to that extent
they suppoxt Mr. Tarkunde’s contention.

In Reference (IT) No. 223 of 1959 which related to the appel-
lant Company, the workmen placed reliance on Indian units of
foreign concerns for being treated \as comparable units. The
:ppe]lant however, pointed out that‘ .those units which have inter-
national fame and repute in world market were in g position to sell
their products more easily and profitably and hence they cannot
be treated as comparable units. The Tribunal, no doubt, accepted
the contention of the appellant that the Unions had selected some
of the bigger concerns for comparison and held-that it would be
more appropriate if the appellant is placed somewhere in between
the bigger and smaller concerns. In this view the Tribunal took
a fair cross-section of the industry and fixed the wages having regard
to the financial capacity of the appellant.

Again in Reference (IT) No 402 of 1963 relating to the
appellant, wherein the dearness allowance was rev1sed the appel-
tant had contended that it should not be compared with the units
tike Ciba, Dumex, Glaxo, Sandoz and the like. The Tribunal held
that the appe]lant cannot be compared with international pharma-
ceutical units having branches in Bombay or with foreign concerns
like Glaxo, Ciba, Sandoz etc., which though incorporated in India
are subsidiaries of foreign oompames having all the advantages of’
connection with respect of home companies in Europe and America.
The Tribunal referred to the award in Reference (IT) No. 223 of
1959 and hela that a fair cross-section of the industry has to be
taken into account for fixing a scale of dearness allowance, which
will be within the financial capacity of the appellant. But, how-
ever, the Tribunal held that the appellant is a firm of good repute
and standmg and that it has very fair prospects. Though in Refe-
rence (IT) No. 223 of 1959, the Tribumal did not specifically
climinate from consideration units having foreign collaboration as
such, nevertheless, in Reference (IT) No. 402 of 1963, the Tri-
bunal has held that the appellant cannot be compared with inter-
national pharmaceutical companies havmg branches in Bombay or
with concerns, though. incorporated in India, are subsidiaries of
foreign companies.

From what is stated above, it is no doubt true that in the three
awards, one of which specifically relates to the appellant, concerns
havmg foreign collaboration have been eliminated for purposes of -
comparison. But no legal principle on the basis of which such a
decision has been arrived at has been stated in any of these awards.
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In our. opinion, so long and to the extent that comcerns having
foreign collaboration are doing business in India and in a particular
concerned region, we do not see any reason why they should not
be taken into account for purposes of being treated as comparab'e -
units, provided the tests for sucﬁ;urposes as laid down by this
Court are satisfied. No doubt some of those concerns may be
having an advantage in various maiters. But merely because that
they possess such advantage in the field of business is not a circum-
stanice for eliminating such concerns for purposes of comparability.
The object of industria] adjudication is, as far as possible, to secure
uniformity of service conditions amongst the industrial units in the
same region. If a concern having foreign collaboration properly
satisfies the tests of comparability, it would be improper to regard
such unit as uncomparable merely on the ground that it is a con-
cern with foreign collaboration or interest and that the wnit with
which it is sought to be compared is entirely of Indian origin and
resowmrces, ’

The object of Industrial Law is to improve the service condi-
tions of industrial labour so as to provide for them the ordinary
amenities of life with a view to bring about industrial peace which
would in turn accelerate productivity of the country resulting in
its prosperity. The prosperity of the country, in its turn will help
1o improve the condition of labour. The principles regarding
fixation of wage scales and dearness allowance have been laid down
in several decisions by this Court and they apply equally to all

‘industries irrespective of the character of the employer. The worker

is interested in his pay packet and given reasonable wages, he can
be expected to be a satisfied worker. There is no justification fromr
the stand point of view of the employees for fixing different wage:
scales merely because of the fact that some workmen are in the
employ of purely local concerns, while some others are in the employ
of units though in the same region, working in collaboration with
foreign concerns.  As the paramount consideration is the interest
of the worker, the character of the employer is irrelevant, provided
the latter’s financial capacity to bear the burden is established. In

‘the ultimate analysis the character of the employer or the destination

of profits has no_relevance in the fixation of wages and deamess
allowance.

We are fortified in the above view by the decision of the Con-
stitution Bench of this Court in Hindustan Antibiotics Lad, v. The
Workmen and others(*). In that case on behalf of the appellant
it was urged that as it was a government company In the public
sector, the principles governing the fixation of wages apphcagle
to companies in the private sector do not have any relevance, On

(i) {1967} 15.CR. 652.
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ihe other hand, on behalf of the workmen it was contended tliat
in fixing the wage structure including dearness allowance, the ques-
tion, who is the employer, is hrrelevant and that only the needs of
the employee are of paramount importance. The contention on
behalf of the workimen was accepted by this Court and it was heid
that the same principles that have been laid down by the industrial
adjudication and the courts regarding the fixation of wage scales
and dearness allowance in respect of companies in the private sector
apply with equal force to companies in the public sector also. i
was further held that in the application of the industry-cum-region
principle to .be adopted to distinction can be made between onc
unit and another in the same industry in the fixation of wage scales
provided the test of financial capacity is satisfied. It was further
heid that by and large the acceptance of the principie of industry-
<um-region will be more conducive to industrial relations and that
the same principles evolved by the industrial adjudication in regard
to private sector undertakings will govern those in the public sector
wundertakings having 2 distinct corporate existence.

Though the decision cited above had to deal with a claim for
dJifferentiation being made on behalf of a company in the public
sector and which claim was rejected, in our opinion, the basic
principle underlying the said decision will apply even with respect
10 the question whether the units, having collaboration with foreign
concerns can be taken into account for purposes of comparison,
In our opinion, the above decision warrants the conclusion that
such units having foreign collaboration or foreign companies doing
business in India can be taken into account for purposes of being
considered whether they -are comparable units, Of course, the
test laid down by this Court for treating one unit as a comparable
one, will have to be satisfied, and once that test is fulfilled, there
can be no distinction made between such units and purely local
units, Therefore, in our view, the Tribunal, in the case before
us, was perfectly justified jin taking into account for purposes of
comparison units having collaboration with foreign concerns and
foreign units doing business in India in the same region and being
in the same industry. Tt follows, therefore, that the principles laid
down to the contrary in the awards relied on by Mr. Tarkunde, are
crroneous.

Coming to the units relied on by the parties as comparable units.
as mentioned earlier, the Unions relied on as many as 21 concerns
as comparable with the appellant. No doubt some of the units
relied on by them were units having collaboration with foreign
concerns. The appellant also in turn filed statement Ex. C-26.
referring to six companies which could be treated as comparable
concerns.
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The Tribunal rejected most of the units relied on by the Unions
on the ground that the information furnished regarding such units
were not adequate and complete regarding various factors necessary
to constitute a comparable unit. We have also gone through the
statements filed by the Unions. In Ex. DU-2, one of the Unions
furnished information regarding the business performance of about
nine concerns till the year 1964-65,  Similarly, in Ex, DU-3,
another Union had given the average performance of nearly ten™
units for the years 1962-63 to 1964-65. As it would be more
desirable to ¢onsider the financial capacity of the appellant in the
tight of the trading results disclosed in the balance sheets and profit -
and loss accounts from the years 1965-66 to 1969-70, it must be -
considered that the information furnished in Exs, DU-2 and DU-3.
cunnot be considered to be upto date and helpful. The Unions
also did not make any further attemp: to supplement the informa-
tion contained in these two exhibits by furnishing information
regarding the years subsequent to 1964-65. No doubt, the Union.
have furnished particulars regarding one unit, Burroughs Wel!come
{India) Private Ltd., which will be dealt with later. Therefore.
the rejection by the Tribunal of most of the units retied on by the -
Unions was justified.

The appellant Company relied on six units mentioned in Ex.
(-26, 'Those units are Cipla, Chemo-Phama. Zandu, Opil, Sigru
und Bengal Chemicals. But the Company did not furnish informa-
tien regarding the business performance of these concerns for «
period of years in the immediate past. But it will be noted that
the four units referred to in Ex. C-26, namely, Zandu, Cipla. Opil
and Sigma, had been considered by the Industrial Tribunal in its
previous award Reference. (IT') No. 402 of 1963, when the scale
of dearness allowance cbtaining in the appellant Company was
revised. On that occasion the Tribunal had held that it was only
Cipla which came nearest to the appellant Company und even
there the dearness allowance obtaining in Cipla cannot be taken
for comparison, That means that these four units were left out
of account and were not treated as units comparable with the appel-
fant, No fresh materials were placed by the appellant regarding
these four units after the decision of fhe Tribunal in Rederence
(JT) No. 402 of 1963. Therefore, the Tribunal in the present
case, was justified in rejecting the claim of the.appellant that those
four units are comparable concerns. The elimination of the four
units, thus left for consideration only two concerns, namely,
Chemo-Phaina and Bengal Chemicals, Even here the Unions had
furnished statements Exs, DU-8 and DU-9, regarding these two
units, In Ex, DU:8, the business performance of Chemo-Phama
from’ 1965 to 1969 was given and in ‘Ex, DU.9, the business per-
formance of Bengal Chemicals from 1965 to 1970 was given. The-
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Unions had also furnished Ex. DU-44 regarding the business per-
formance of the appellant. A comparison of the statements con-
tained in Exs. DU-8 and DU-9 with.the material relating to the
appeitant in Ex. DU-44, regarding the paid up capital, reserves
and surplus sales, net block, net profits and gross-profits, it is quite
clear that the business performance of Chemo-Phama and Bengal
Chemicals do not come anywhere nor that of the appellant. The
appellant in all respects stands on a much higher footing. 'The
average gross-profits of the appezllant work out to Rs, 40,11,176.
while the average gross-profits of Chemo-Phama works out to
Rs. 5,31,511 and that of the Bengal Chemicals to Rs. 11,39,553.
Therefore, it is clear that these two units also cannot be treated as
concerns comparable with the appellant and hence the wage struc-
ture prevailing in those concerns cannot provide any useful
guidance.

We have already mentioned that the Tribunal has ultimately
held that M/s Burroughs Wellcome (India) Private Limited is a
concern comparable with that of the appellant. 1t is no doubt a
foreign company in the sense that its entire capital is held by
foreign company as shown in the statement Ex. C-11, filed by the
appellant. But we have already rejected the contention that such
a concern cannot be ruled out of consideration for purpose of
‘comparability.

A very severe attack has been levelled by Mr. Tarkunde in the
‘Tribuna]’s treating M/s Burroughs Wellcome Company as a com-
parable wunit. According, to the learned counsel if the wvarious
factors relevant for the purpose of comparison are considered, it
will be clear that the appellant cannot stand any coniparison with
this unit, Mr. Tarkunde further pointed out that instead of taking
-only one unit for purposes of comparison, the Tribunal should have
taken fair cross-section of the industry in order to find out where
exactly the appellant can be fitted in. It is no doubt true that a
fair cross-section of the industry should be taken into account.
But in this case when all the other units have been held to be not
-comparable with the appellant, this criticism levelled against the
approach made by the Tribunal cannot be accepted.

Regarding Burroughs Wellcome Company, the Unions had sub-
mitted a statement Ex. DU-2A under a seal of confidential as it was
a private limited company, A comparison of the information
contained in the said statement Ex, DU-2A regarding the paid up
capital, reserves and surplus ' sales, depreciation, - development
rebate, provision for taxation, net-profits, gross-profits, net block
and dividend declared for the'years 1967 to 1970 with the corres-
ponding items in Bx, DU-4A with respect o the appeliant shows
that both the units are substantially on a par: Normally, the

A
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statements in Ex. DU-2A could have been exiracted in this judg-
ment but for the fact that Burroughs Wellcome Company being a
private limited company -and the statements having been furnished
in a sealed cover, they could not be made public. The paid up
capital is identical in both the concerns, The average sales of
Burroughs Wellcome Company and those of the appellant are
substantially the same. The difference between the net-profits of
the two is significantly small. The gross-profits of the two units
are also close to each other. No doubt there are some small
differences between the two in these items, but they are of no signi-
ficance. The various factors which have to be taken into account
for he purpose of a unit being treated as a comparable one as laid
down by this Court have already been referred to. 1If so, all those
factors taken into account clearly show that Burroughs Wellcome
Company is a unit comparable with the appellant.

No doubt the appellant has relied on the ratio of employees to
sales, as well ag to debt equity ration and the percentage of profit
to sales in respect of the appellant and the Burroughs Wellcome
‘Company. Ex. C-22 contains the ratio of employees to sales in
1968-69. Though there are certain other units referred to therein,
we will only advert to the particulars regarding the appellant and
the Burroughs Wellcome Company, which are as foliows :

Ration of Employee to Sales

No. of Per

Name of the Company Year Sales Employees emp]olyee
, sale
Rs. Rs,
Unichem . . . . 68-69 12994456 752 41875
Burrotughs . . 2 25000000 425 58823

A reference to Ex, C-22 will show that the sales of the appel-
lant is higher than that of Burroughs Wellcome Co. No doubt
the ratio per employee is slightly less in the case of the appellant.
It is also seen that the appellant employs nearly 752 workmen
whereas Burroughs Wellcome Co. employs only 425 workmen,

In Ex. C-18, particulars regarding Debt Equity Ratio have
been given. That statement contains particulars regarding the
various firms including the appellant. In 1969 the capital of the
appellant was Rs. 101.86 lakhs. It had borrowed Rs. 95.89 lakhs
and the percentage on borrowed funds to capital works out to
94.1%. It is no doubt true that there is no borrawed capital in
Burroughs Wellcome Co. In Ex. C-18 particulars regarding nine
Ghits have been given and it is seen that except two units, all the
other seven units, including the appelldnt, have borrowed, In fact
it is interesting to note that Glaxo, which has g

a capi
Rs. 1196.81 lakhs had also borrowed Rs, 26.80 lakhs. cs?;?}arg
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Chemo-Phama which had a capital of only Rs. 32.05 lakhs had
borrowed Rs. 37.08 lakhs and the percentage works out to
Rs, 115.7%. We are referring to these aspects because it was
stressed by Mr, Tarkunde that the Debt Equity Ratio in the appe!-
tant is very high and that it has to pay a large amount by way of
intérest on borrowed funds which is not the case with Burroughs
Wellcome Company. But the statements contained i Ex. C-18§
ihemselves clearly show that borrowing for the purpose of business
seems to be a usual pattern followed by the companies in the
region,

Ex. C-15 is a statement relating to percentage of profit to sales
for the years 1965-66 to 1969-70. No doubt the figures given
therein show that the percentage of profits has been flucivating:
but. in our opinion, the particulars contained in the above exhibits.
relied on by the appeliant, do not affect the findings of the Tribunal
that Burroughs Wellcome Company is a unit comparable with the

uppellant, :

Another criticism that has been levelled by Mr, Tarkunde is
that the Tribunal has not taken into account the prospects of the
tuture business of the appeliant. 1In this connection the appellant
relied on the coming into force with effect from January 1, 1971 of
the Drugs (Price Control) Order. 1970.  According to Mr. Tar-
hunde whatever may have been the financial position of the appel-
lant in the past, its future business is bound to suffer in view of this
price control order. He referred us to 'the decision in Williamsons
tIndia) Private, Ltd. v. Its Workmen () of this Court wherein it
has been held, amongst the various factors which have to be taken
into account for the purpose of fixation of wage scales and dearness
allowance, the prospect of future business is a very relevant circum-
stance, This factor, according to the appellant, has not been taken
into account by the Tribunal.

We have earlier referred to the decisions of this Court regarding
the principles governing the fixation of wages and dearness allow-
arce. Tt is no doubt & long range plan and the prospects of future:
business amongst other factors have also to be taken.into account.
The case of the appellant is that in 1963, there has Ween a price
frecze and that has affected its busiriess and therefore the Drugs
(Price Control) Order, 1970 will affect its future business. We
haye already extracted in the earlier part of the judement the trad-
ing results of the aplaellant from 1965-66-to 1969-70. If the price
freeze which came into force in 1963 had any affect, then it must
have been reflected in the trading results of the appellant. The.

(1) [1962] 1 L.L.J. 302,
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A trading results of the appellant during the years 1962-63 to 1964-65
are as follows :

Particulars 1962-63 1963-64 196465

Paid-up capita] . . . P 4491000 4499250 4499500
Ruervgs agd Surplus . . . © 7 476569 1010753 1505353

B Sales .o e 10241405 15665883 - 17388705
NetBlock . . ., . . . 3907400 4371113 4345467
Provision for Taxation . . . . 934000 1065000 1515000
Depreciation .. N 297243 179256 390878

. Development vebate . . . 33686 100617 22329
NetProfits .- +» . . . . 442831 703567 877271

C A glance of the above statement clearly shows that though the

paid-up capital remains the same, there has been a steady rise in
the reserve and surplus sales and met profits. Similarly, the net
block has also an increase. There has been no set back in the
sales, On the other hand there has been a steady rise in the sales.
No doubt for the year 1969-70 the profits did go down; but the

p drop is comparably small and the appellant has not been able to
satisfy us that it is due to the price freeze.

Then the question is regarding the impact of the Drugs (Price
Control) Order, 1970, which has come into effect from January 1,
1971, TIn this connection it is necessary to refer to the speech

g ade by the Chairman of the Board of Directors of the appellant
Company at the Annua] General Meeting held on January 9, 1971,

At this stage it may be mentioned that the Accounting year of the
appellant Company is from October 1, to September 30, of the
succeeding year. On January 9, 1971, the Chairman was giving

~a review of the working of the Company for the year ending Sep-

F tember 30, 1970. He had clearly stated that the impact of the
Drugs (Price Control) Order, 1970, which had come into force
only recently will be felt by the Company only after the year:
1970-71. The appeal was heard by us from January. 3, 1972 and
concluded only on January 10, 1972, As the Company, in the
previous years had been having its Annual General Meetings in

- early January, of each year, we suggested to the counsel for the

G appellant that a5 the approximate trading results for the year com-
mencing from October 1, 1970 to September 30, 1971 wou'd have
been available by then, they may be furnished so that it may be
possible to find out the impact of the Drugs (Price Control) Order

on the trading results of the appellant, But it was represented that

the figures are fiot available, It is not necessary for us to com-

H ment except {o state that going by the fact that on former occasions
the figure had been ready by the first week of Janusry to egable

the Annual General Meeting of the Company to be held, it would

. not have been difficult for the appellant to have furnished at least

10—L1031 Sup.C1/72
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the approximate figures, if really the trading results had shown a
decline. The appellant has missed an opportunity that was pro-
vided to it to establish that the Drugs (Price Control) Order has
‘adve'rsely affected its business. Under those circumstances, it is not
possibfie for us to disagree with the view of the Tribunal that the
impact of the Drugs (Price Control) Order will not be such as to
affect materially the business prospects of the appellant Company.

We may state that if the Drugs (Price Control) Order, mate-

rially affects the prosperity of the appellant’s trade, it would be

open to it to raise a dispute for the reduction in the wage structure
and in case they are able to show that in view of the Drugs (Price
Control) Order, their financial position has been weakened to such
an extent that they cannot bear the burden of wage structure fixed
by t_lt;e present award, the matter may have to be examined on its
merits,

The question of fixation of wage scales need not detain us very

long. We have already extracted the wage scales prevailing in the
appellant company as well as the categories of workmen when the
reference was made. We have also referred to the fixation of wage
-scales by the Tribunal on a comparison with the wage scale obtain-
ing in Burroughs Wellcome Company.. The wage structure as well

as the grades that were prevalent in Burroughs Wellcome Co. in

pursuarice of the settlement dated June 13, 1966 regarding the
~ operatives and clerical and subordinate staff have been incorporated

by the Tribunal in its Award, We do not think it necessary to
reproduce the same. A comparison of the wage scales in Burrough
Wellcome Company and the wage scales fixed by the Tribunal in
the Award for the Company will show that the Tribunal has only
:made some slight variation in view of the fact that it accepted the
report of the assessor for the continuance of the existing grades in
the Company, Assome of those grades were not existing in Bur-
roughs Wellcome Company, the Tribunal had to make some slight
changes. Wherever it was possible the wage structure in Burroughs
‘Wellcome Co, has been retained but the maximum has been raised
a little and some slight changes have also been made in the incre-
‘mefttal stage.

Once Burrough Wellcome Company is treated as a comparable
unit, we are satisfied that the wage scales awarded by the Tribunal
cannot be considered to be unjustified. The Tribunal’s finding
regarding the financial capacity of the appellant has already been
referred to and we accept the same.

It was, however, pointed out by Mr. Tarkunde that in consi-
dering the comparability of a unit; strength of the labour force-has
.ilso to be given due importance. Mr, Tarkunde pointed out that

i3
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while ‘the appellant employs 752 workmen, there ate only 436 in
Burroughs Wellcome Co. as is seen from the Statement Ex. C-22.
No doubt to this extent, the two units differ, but when one bears
in mind the business performance of both-the unmits, there is not
much' of a substantial difference. It may be that because of the
fact that Burroughs Wellcome Co. adopts more modern methods
of production, it was employing a smatler complement of workers.
Having due regard to all the other tests that have been satisfied,
this difference in 'the strength of labour force alone, in our opinion,
cannot_be given undue importance. It is pertinent to note that
this Court in Workmen of New Egertors Woollen Mills v. New
Egerten Woollen Mills and others(!) did not disagree with the view
of the Industrial Tribunal which had treated the respondent therein
and -another unif as a comparabjle unit, notwithstanding the fact
that the respondent was employing at the material time about 3000
workmen whereas the unit which was treated as a comparable unit
was having the labour force of only about 1000 men, in view of
the fact that all other requirements for comparability were satisfied,
In fact, in the case before us, the Tribunal has adverted to this
difference of labour force of the appellant and Burroughs Wellcome
Company, but nevertheless it held that, that by itself is not sufficient
to eliminate Burroughs Welicome Company as a comparable unit.
We agree with this approach made by the Tribunal,

An obijection was taken on the basis of s. 10(4) of the Indus-
trial Disputes Act, 1947 that the Tribuna} has permitted the Unions
to revise their demand regarding classification and grades of work-
men and that the Tribunal has further committed an error in up-
holding the grades of Stenographers, Assistants and Store-keepers
and merging them with that of the Senior Clerks. We are not
inclined to accept this contention advanced on behalf of the appel-
lant. We have already referred to the fact that as the question of
classification and fixing grades were matters cf a technical nature,
at the joint request of both the parties, the Tribunal appointed
Sri Gadkari, as an assessor. Tt was really in view of the stand
taken by both the parties before the assessor and the Tribunal, after
the report was submitted by the assessor  that the Tribunal has
accepted the repost that the existing grades should continue. But
as the workmen had to be fitted in the appropriate grades, the
Tribunal was justified in fitting in the categories the workmen and
their grades as well as their scales of wages, The above conten-
tion based upon s, 10(4) of the Industria]l Disputes Act, at the
most can relate, if at all, only to the operatives. The report of
Sri Gadkari has already been referred to. He had suggested the
retention of the existing categories. The workmen have necessarily
to be classified for the purpose of being put in particular categaries
(1) [1968] 2L.L.J, 782.




600 SUPREME COURT REPORTS [1972] 3 SCR.

and the wages also have to be suitably fixed depending upon the
category in which they are so fitted. Having due regard to the
nature of the reference, classification though jo%wise and the fixing
of wages of pay and fitting the workmen in suitable categories were
all matters incidental 'and as such the Tribunal has acted within
its jurisdiction in classifying the workmen and fixing the scales of
pay after fitting them in particular categories, In the view above
expressed, we do not think jt necessary to refer to the decisions
referred either by Mr. Tarkunde, learned counsel for the appellant
or by Mrs. Urmila Kapoor, on behalf of the respondent No. 2 as
to when exactly the matter can be considered to be incidental to the
question referred for adjudication, '

Before we take up the question of dearness allowance, one other
point that requires to be adverted to is the objection taken on behalf
of the appellant regarding the raising in the gratuity scheme the
ceiling limit from 15 months to 174 months’ basic wages. The
Tribunal has adopted the pattern obtaining in Burroughs Wellcome
Company. We do not see any question of principle involved in
this matter and therefore we find no merit in the objection raised
by the Company,

The pattern of dearness allowance that was in force in the
appellant Company at the time of the reference has been indicated
already. We have also referred to the scale of dearness allowance
fixed by the Tribunal. There were different systems of dearness
allowance for the operatives and the clerical and subordinate sfaff,
That such a different system of dearness allowance for the emplo-
yees working under the same employer is not warranted, is clear
from the decisions of this Court in Greaves Cotton & Co. and others
v. Their Workmen(*) and Bengal Chemical & Pharmaceutical
Works Ltd. v. Its Workmen(?®), Therefore, the Tribunal was
justified in devising a uniform scale of dearness allowance appli-
cable to all the employees of the appellant. The Unions required a
common scheme of dearness allowance of slaly system to be intro-
duced for all employees. The appellant resisted the claim on the
ground that thers was already a scheme of dearness allowance
existing in the Company and that there is no justification for revis-
ing the same, But, nevertheless, the Tribunal has adopted, by and
large, the schemes of dearness allowance which was in vogue in
Burroughs Wellcome Co. Normally, once Burroughs Wellcome
Co. is treated as a unit comparable with the appellant, the Tribunal
must be considered prima facie to be jusfified in introducing the
pattern obtaining in that unit. However, it is pointed out on behalf
of the appellant that the slab system of dearness allowance does
not obtain in any of the pharmaceutical industries in the region.

(1) [1964] § S.C.R. 362. (2) 11969] 2 §.CR. 113,
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The contention that because there was a system of dearness
allowance in existence in the Company and therefore there was no
justification for revising the same, cannot be accepted. A similar
coniention raised in Remingion Rand of India v, Its Workmen(!)
was rejected by this Court, In that case there was a system of
dearness allowance providing for payment of not only a rate of
percentage on the basic salary but also a variation in the percentage
on the rise or fall of the cost of living index. The workmen
demanded revision of the scale of dearness aliowance on the ground
that the cost of living index had increased. The claim was resisted
by the Company on the ground that the scheme of dearness allow-
ance then existing in the Company itself provided for an increase
in the cost of living index and therefore no revision is required.
This contention was not accepted by this Court, It was held that
a claim made by the workmen, if otherwise justified, cannot be
rejected on the sole ground that a provision is already made in an
existing scheme of dearness allowance for adjustment depending
upon an increase in the cost cf living index. ‘This Court further
held that if it is established that the cost of living shows a tendency
to rise very high, the workmen would be entitled to claim and there
may be a change in the rate of dearness allowance originally fixed,
so as to provide for more neutralisation, It was further held that
a claim made by the workmen will have to be properly considered
and adjudicated upon by the Tribunal. In fact, in that case, it is
seen that there was only a 50 point rise in the cost of living index
and nevertheless the revision of the scale of dearness allowance by
the Tribunal was upheld.

We may also refer to the decision of this Court in Workmen
of Balmer Lawrie and Co. v. Balmer Lawrie and Co.(*) wherein
it has been held as follows :

“If the paying capacity of the employer increases or
the cost of living shows an upward trend, or there are
other anomalies, mistakes or errors, in the award fixing
wage structure, or there has been a rise in the wage struc-
ture In comvarable industries in the region, industrial
employees would be justified in making a claim for the
re-examination of the wage structure and if such claim
15 referred for adjudication, the Adjudicator would not
normally be justified in rejecting it solely on the ground
that enough time has not passed after the making of the
award, or that material change in relevant circumstances
had not been proved, It is of course, not possible to lay
down any l}ard and fast rule in the matter. The question
as to revision must be examined on the merits in each

1) [1962] 1 L.L.J, 287, (2) [1964]5 S.C.R. 344,
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individual case that is brought before an adjudicaior for
his adjudication.”

On the date when the settlement was entered into between the
appeltant and its workmen on April 20, 1966, the cost of living
index was 630. From Ex. C-1 it is seen that in August 1969, the
cost of living index had gone up to 790 and from Ex. DU-10 dated
December 8, 1970, it is seen that when the second settiement was
entered into between Burroughs Wellepme Co. and its workmen,
the cost of living index had gone upto 800.1. It is also seen that
at the time of the Award.it had gove up further to about 850 points,
Therefore, from the date of the setllement in 1966 the cost of living
index had very rapidly gone up by 220 points. At the time when
the demand for revision of wage-scales and dearness allowance was
made by the Unions and when the reference order was made by
the Government, the cost of living index had gone up very high.
That clearly shows that the workmen had made out a case for
revision of wage-scales and dearness allowance,

We have earlier referred to the scheme of dearness allowance
fixed by the Tribunal in the Award. The scheme provides for
payment of a particular percentage on the basic salary and it also
provides for variation on 10 points, But the dearness allowance
has been fixed on the Bombay Working Class Cost of Living Index
of 521-530. Though more or less the same pattern of dearness
allowance was obtaining in Burroughs Wellcome Co., the dearness
allowance in the latter was fixed at the Bombay Working Class Cost
of Living Index of 491-500. The scale of dearness allowance, as
demanded by the Unions, was on the basis of the cost of living
index 401-410. Tt was accepted by the appellant that the scheme
obtaining in Burroughs Wellcome Company is more advantageous
from the financial point of view than the scheme of dearness allow.
ance demanded by the Unions. In fact, the Tribunal itse!f has
made a further concession in favour of the appellant by adopting
the cost of living index of 521-530 instead of 491-500 as was ot+
taining in Burroughs Wellcome Co. The Tribunal had made this
change in the cost of living index in view of the fact that in the
appellant Company, there was an Incentive Wages Scheme in and
by which cperatives were getting on an average. about Rs. 28/- per
month. Therefore the financial burden cast on the appellant by
the dearness allowance scheme fixed by the Tribunal is such that
the appellant can bear the burden,

In order to show that in the Bombay region the pharmaceutical
units were adopting the slab system of dearness allowance, the
Unions had filed a chart Ex. DU-1. It is evident from Ex. DU-1,
that out of 19 pharmaceutical units, referred to therein, at least 11
of them adopt the slab system of dearness allowance which has been
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introduced in the case of the appeliant in the Award. No doubt,

it is pointed out by Mr. Tarkunde that in the statement filed by
the appellant, Ex. C-25, it will be seen that none of the Indian
owned units have adopted the slab system. But whether those units
have adopted or not, we have already indicated, that no distinction
can be made between a purely local unit and a foreign unit doing
business in India.or an Indian unit doing business in collaboration
with foreign concern. When once such units can be taken into
account as comparable units, the pattern of dearness allowance
obtaining therein can very well be considered to ascertain the
system adopted by the industry as that will show the trend in the
region. As pointed out above, at least 11 units, referred to in
Ex. DU-1 have adopted the system now introduced in the case of

-the appellant tly the Tribunal, " Under those circumstances, when

such system is prevailing in the industry in the same region, it can-
not He held that the Tribunal has committed any error, in intro-
ducing a similar pattern in the case of the appellant. The slab
system has been approved by this Court as will be seen by the
decisions in Greaves Cotton and Co. and others v. Their Work-
men(') and Bengal Chemical and Pharmaceutical Works Ltd. v.
its Worknen(*). Even in Bombay that such a pattern of deainess
allowance, as the one introduced in the case of the appellant, is
existing is seem by the decisions of this Court in Greaves Cotton
and Co. and others v. Their Workmen(') and Kamani Metals &
Alloys Ltd. v. Their Workmen(®). No doubt the industries therein
were not pharmaceutical units. But that such a system exists in
Bombay region is clear from the above decisions.

Mr. Tarkunde referred us to the Award of the Industrial Tri-
bunal in Reference (IT) No. 411 of 1966 in Veltas Limited,
Bombay v. The Workmen Emploved under them dated September
30, 1969 wherein the adoption of slab system has not been
approved. Om the other hand, Mrs. Urmila Kapoor, learned
counse] for respondent No. 2 has drawn our attention to a number
of awards of the Industrial Tribunal rendered during the years 1965
to 1968 wherein the slab system of dearness allowance has been
adopted in Bombay region. It is only necessary to refer to the
award in the case of May and Baker Limited, Bombay v. Its Work-
men, because that is a pharmaceutical unit. The award was given
in or about June 1967 amd it is seen that the dearness allowance

on the pattern now given by the Tribunal in respect of the appellant
has been adopted.

We have already referred to the fact that in Ex. DU-1, it is seen
that as many as 11 phannace_utical units in Bombiay resion have
adopted the' pattern of granting dearness allowance on the slab

(1) [1964] 5S.CR. 362, ' () 19691 2S.CR, 113,
(3) [1967] 2 $.CR. 463.
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system now incorporated in the present award. ‘Though most of
the units referred to therein could mot be treated as units compar-
able with the appellant because of lack of full information reganging
material factors, yet those concerns can be taken into account
mrasmuch as the system obtaining in those concerns will show that
the slab system is not something néw to the pharmaceutical units.
We have already referred to the award in May and Baker Limited,
Bombay v. Its Workmen. These facts clearly show that the scheme
of dearness allowance provided in the award before us in respect
of the appellant is mot anything new. On the other hand, the
Tribunal has only adopted the system prevailing in the region in
respect of pharmaceutical units.

So far as the financial burden is concerned, we have already
referred to the findings recorded by the Tribunal. Even on the
basis that the Tribunal was not justified in proceeding on the
assumption that 52 chemists are not covered by the reference, in
our opinion, the additional burden that will be cast om the appeltant
can be easily borne by it. Therefore, we see no error in the
scheme of dearness allowance introduced, in the case of the appel-

iant, by the Tribupal,

The only other point that requires to be considered is in respect
of the direction given by the Tribunal regarding the Incentive
Bonus Scheme in respect of which the appellant had given notice
of change under s. 9A of the Industrial Disputes Act, 1947, We
have already referred to the nature of the scheme that originally
existed and the modification sought to be made by the appellant.
We have also pointed out that the Tribjunal has not accepted most
of the recommendations made by Sri Tu'pule, who was appointed
as an assessor on the joint application of both the parties. The
Tribunal has stated that it is desirable that a scheme is worked out,
if possible, by consent of parties for the purpose of protecting the
interest of the workmen at the increased base performance index.

According fo Mr, Tarkunde the Tribunal itself should have
gone into the matter and evolved a scheme, No doubt, it would
have been desirable if the Tribunal had actuaily evolved a scheme.
But the Tribunal has stated that the necessary material for that
purpose has not been made availablle and ag such it has not been
possible to devise a scheme calculated to afford protection to the
incentive earning of a workman at the raised base performance
index. TIn fact, we also suggested to the counsel that the parties
may consider the matter and submit a scheme for that purpose.
But it was represented to us on February 9, 1972 by Mrs. Umila
Kapoor, learned counsel for respondent No. 2, that it hras not been
possible for the parties to arrive at an agreement in respect of that
matter, at present. Therefore; there is nothing further that could

(5]
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be done by this Court in this regard; and the result is that the
observations made by the Tribunal in this regard will have full -
effect,

In the result, all the conténtions of the appellant are rejected
and the Award of the Industrial Tribunal in respect of the matters
in controversy in the appeals are confirmed. All the appeals are
dismissed. In Civil Appeal No. 1091 of 1971, the appeliant will
pay the costs of respondents Nos, 1 and 2. In the other appeals,
parties will hear their own costs, .

The appellant will have three months’ time from today for
payment of the amounts due under the award.

G.C.



